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Kaplan: The Legality of Hiring Halls in the Building and Construction Ind

THE LEGALITY OF HIRING HALLS IN THE
BUILDING AND CONSTRUCTION INDUSTRY
JosEPH H. KPLAN*
Probably in no other aspect of labor relations are management

and labor more allied than in their defense of building and construction trade hiring halls in the face of a prevailing attack on the
legality of such hiring arrangements by the National Labor Relations
Board. This realignment of traditionally opposing positions has been
the result of recent decisions of the Board and resolute pronouncements of its former General Counsel Jerome Fenton. For a thorough
understanding of the legality of hiring halls an analysis must be
made of the nature of the Board's recent attack. By this means the
mechanism of management and labor's compliance with the new
developments can be evaluated in its proper perspective.
Section 8 (a) (1) , (3) and 8 (b) (2) of the National Labor Relations
Act as amended by the Taft-Hartley Act, declare it to be illegal for
an employer to require membership in a labor organization as a condition precedent to employment, or for a union to cause an employer to discriminate in hiring because of union membership. This
prohibition against closed shops 2 underlies the law regarding hiring
halls; the exclusively preferential or discriminatory hiring of union
members from their union hall is to be viewed as the maintenance of
a closed shop.
Union members delinquent in their union financial obligations
and nonunion workers traditionally were unable to avail themselves
of the services of a union hiring hall. The passage of the Taft-Hartley Act did not seriously disturb this tradition because proof establishing discrimination was almost impossible to uncover. Collective
bargaining contract instruments, which incidentally assured the loyalty
of one signatory to the other by creating a mutuality of participation
OLL.B. 1954, University of Miami; Member of Committee on Labor Relations,
The Florida Bar; General Counsel for numerous Dade County labor unions; Member of Miami, Florida, Bar.
'National Labor Relations Act, as amended, 61 STAT. 140-41 (1947), 29 U.S.C.
§§158 (a) (3), 159(b) (2) (1958).
2Amalgamated Meat Cutters and Butcher Workers (Great At. & Pac. Tea Co.),
81 N.L.R.B. 1052 (1949); National Maritime Union (Texas Co.), 78 N.L.R.B. 971
(1948).
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in the hiring hall, were not of much help in proving the existence
of closed shop hiring practices. Contracts containing even obvious
closed shops were not enough to prove violation absent proof that
3
the hiring halls were administered in a discriminatory manner.
With few, if any, delinquents or nonunion workers seeking employment on the same job with union members, the Taft-Hartley proscriptions seemed more advisory than mandatory.
This inability of the Board to prove discrimination in hiring
practices is only one of several important reasons why hiring halls
continue to exist. In the building and construction industry hiring
halls meet an important need of the contractors and the laborers employed by them. The benefits to be derived from hiring halls lie in
the peculiar nature of the industry utilizing them. A construction
contractor usually functions at varying intervals during the year, and
requires different crafts and fluctuating numbers of workers at different times. The difficulty he encounters in meeting his man power
demands at the precise moment of need is equaled only by the hardship his potential workers encounter in seeking employment at the
right time. Moreover, because of the diverse skills required, the contractor must be assured of the quality of his workmen before he hires
them. The handiwork of an inept plumber working on a foundation
might not be discovered until a correction of his mistake would mean
the costly destruction of entire floors. Furthermore, the pressure of
agreed completion dates compels the hiring of skilled workmen who
have proved familiar with the type of construction involved. These
economic realities were evidently thoroughly understood by the
Senate subcommittee that once considered changes in the Taft-Hartley law to exclude the hiring halls from the closed shop prohibition:4
3NLRB v. Swinerton, 202 F.2d 511 (9th Cir. 1953).
4S. REP. No. 1827, 81st Cong., 2d Sess. 6 (1950). During the Wagner Act period
the Board exercised its administrative discretion to decline to assert jurisdiction
over the building and construction industry. Johns-Mansville Corp., 61 N.L.R.B. 1
(1945); Brown & Root, Inc., 51 N.L.R.B. 820 (1943). The difficulties created by
the application of the Taft-Hartley Act, including the Wagner Act provisions not
previously applied, gave rise to an early demand for legislative relief. The Senate
Committee on Labor and Public Welfare in its report adverted to the fact that
the closed shop had been traditional in the building construction industry, "not
merely for the purpose of providing adequate security for employees, who must
by the nature of things move frequently from one job to another, but, in addition,
to provide a ready pool of available labor for employers." The Senate Committee
recommended the restoration of the Wagner Act provision. A similar recommendation was made by the House Committee on Education and Labor in its report on
H.R. 2032, H.R. REP. No. 317, 81st Cong., 1st Sess. (1949).
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"It was to eliminate wasteful, time-consuming and repetitive
scouting for jobs by individual workmen and haphazard uneconomical searches by employers that the union hiring hall as an
institution came into being. It has operated as a crossroads
where the pool of employees converges in search of employment
and the various employers' needs meet that confluence of job
applicants. In some industries such basic hiring with the assistance of the union has served to excuse conduct which runs
counter to the express proscriptions of the statute which we
must enforce."
"The National Labor Relations Board and the Courts did not
find hiring halls as such illegal .... -5 The fact that they continued

to exist after 1947 is clear proof of that statement. But essentially
hiring halls are union hiring halls; regardless of the coalescence between management and labor in preserving them in the construction
industry, any procedure which tends to encourage labor organizations
to increase in size or strength is likely to meet with opposition of
varying degrees. That opposition began in earnest in 1956, when
the Board decided the famous Brown-Olds case.6
On December 3, 1954, Vernon L. Bryant and another worker
applied to the Brown-Olds Plumbing and Heating Corporation for
employment. The foreman called the union on the telephone and
inquired whether he could put these two men to work. He was told
that the local union had "plenty of men" waiting to work, and the
business agent would send out two union men. The foreman told
Bryant and the other man that he could not hire them unless the
union gave them work referrals. Bryant filed charges with the
National Labor Relations Board against the union and Brown-Olds.
The contract between the union and Brown-Olds provided that
the employer would employ journeymen members and apprentice
members in good standing. It also provided that before a worker
rS. REP. No. 1827, 81st Cong., 2d Sess. 14 (1950). Mr. Taft continued: "The
Board and the Court found that the manner in which the hiring halls operated
created in effect a closed shop in violation of the law. Neither the law nor these
decisions forbid hiring halls, even hiring halls operated by the unions, as long as
they are not so operated as to create a closed shop with all of the abuses possible
'under such arrangement, including discrimination against employees, prospective employees, members of union minority groups, and operation of a
closed union."
6United Ass'n of Journeymen and Apprentices, 115 N.L.R.B. 594 (1956).
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could secure employment, he had to proceed to the hiring hall, where
he would be referred to a job by the business agent. The contract
bound the employer to employ union members for the erection and
installation of all work performed under the International Union's
jurisdiction.
The Board's ruling was designed to remedy the conditions caused
by this unlawful hiring procedure. In doing so, the Board went far
beyond any previous remedial order.
First, the union was to make whole to Bryant any loss of pay
suffered by him by paying him a sum of money equal to the amount
he would have normally earned as wages from the date of discrimination to the date he would have been laid off.
Second, the union was to notify Bryant, in writing, that it had
withdrawn its opposition to his employment, that it would not thereafter restrain or coerce him by unlawfully denying him a workreferral slip, and that the union would notify the Brown-Olds Company that it had no objection to his reinstatement, or to his employment in the future.
Third, the union was to refrain from maintaining or enforcing
its unlawful agreement with Brown-Olds.
Fourth, since oral statements had been made indicating that the
union had similar agreements with four other employers in the area,
who were named but were not parties to this proceeding, the union
was directed to cease enforcing and maintaining its agreements with
these employers, and with any other employer with whom it had
similar agreements and over whom the Board could assert jurisdiction.
Fifth, the Board also ruled that section 31 of the union's constitution, providing that "all members working at the trade shall pay
two (2%) percent of net wages as working assessments" in addition
to monthly dues of $3.00, was an illegal assessment in addition to the
"periodic dues and initiation fees uniformly required" under section
8 (b) (2) of the act.
Sixth, despite the fact that the trial examiner had not recommended a remedy for the levying of the assessment, the Board
ruled that because of the closed shop and the enforcement of the
assessment levy, ample evidence had been presented of the "coercive"
character of collections of dues and assessments and said that "the
dues and assessments here collected constituted the price these employees paid in order to retain their jobs." The Board ruled that the
union was required to reimburse all Brown-Olds workers for all dues
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and assessments collected from a date six months prior to the filing
to the amended charge up to the date of compliance with the Board
order.
Seventh, the union was further required not to make union membership a condition of employment thereafter, except in accordance
with section 8 (a) (3)of the act.
The severe economic penalty of the "remedial" order in the
Brown-Olds case weakened but did not entirely eliminate exclusive
hiring practices. There remained the problem of proving discrimination. However, on December 14, 1957, the Board ended its ten-year
treatment of the hiring hall question solely in terms of specific abuses
and instances of individual discrimination by deciding that the
working agreement between a union and an employer can be the
sole basis for substantiating the existence of an illegal hiring arrangement. The Mountain Pacific decision, in reviewing the contract
in existence between three A. G. C. chapters in the State of Washington and the Western Washington District Council of Hod Carriers,
7
recited the following provisions:
"(a) The recruitment of employees shall be the responsibility of the Union and it shall maintain offices or other
designated facilities for the convenience of the Employers when
in need of employees and for workmen when in search of
employment.
"(b) The Employers will call upon the Local Union in
whose territory the work is to be accomplished to furnish
qualified workmen in the classifications herein contained.
"(c) Should a shortage of workmen exist and the Employer
has placed orders for men with the Union, orally or written,
and they cannot be supplied by the Union within forty-eight
(48) hours . . . the Employer may procure workmen from
other sources."
The Board, in passing upon this, found that there could not be
a "more complete and outright surrender of the normal management
hiring perogative to a union .... "
The fact that the agreement limited the union's exclusive control
to a forty-eight hour period after a request for employees was made,
was found immaterial by the Board, for the following reason: 8
7119 N.L.R.B. 883, 894 (1958).

slbid.
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"[I]f unqualified exclusive delegation of hiring to a union is
unlawful, the vice is not cured by a reversion back to the employer of the hiring privilege after the union is unable to enjoy the power conferred upon it."
In a note to this statement, the Board said:
"In any event, in an industry like general contracting, characterized by short-term hirings of individual workmen who form
a general pool of employees serving a large number of separate
employers, control of the period immediately following the everrising need for new hirings is tantamount to perpetual control."
Further, the Board found: 9
"[lit is difficult to conceive of anything that would encourage
their [the employees] subservience to union activity, whatever its form, more than this kind of hiring-hall arrangement.
Faced with this hiring-hall contract, applicants for employment
may not ask themselves what skills, experiences, or virtues are
likely to win them jobs at the hands of AGC contracting companies. Instead their concern is, and must be: what, about
themselves, will probably please the Unions or their agents?
How can they conduct themselves best to conform with such
rules and policies as Unions are likely to enforce? In short,
how to ingratiate themselves with the Union, regardless of
what the employer's desires or needs might be."
The Board felt that specific or direct proof of the unlawful encouragement of membership in a union was not an indispensable
element in every case before it. "[IHf the employer's conductwhether caused by a union or not - is of a kind that 'inherently encourages or discourages union membership,' it is for this Board to
draw the inference of illegality from such conduct alone."10
The Board pointed out that it was not requiring the elimination
of all hiring halls. Unions and employers could still operate under
exclusive hiring hall contracts if they took appropriate steps to neutralize the improper effects of a totally unrestrained union hiring hall.
91d. at 895.
loIbid.
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The Board listed these three "safeguards" as the minimum requirements for legalizing an exclusive hiring hall agreement: 11
"(1) Selection of applicants for referral to jobs shall be on
a nondiscriminatory basis and shall not be based on, or in any
way affected by, union membership, bylaws, rules, regulations,
constitutional provisions, or any other aspect or obligation of
union membership, policies or requirements.
"(2) The employer retains the right to reject any job applicant referred by the union.
"(3) The parties to the agreement post in places where
notices to employees and applicants for employment are customarily posted, all provisions relating to the functioning of the
hiring arrangement, including the safeguards that we [the
Board] deem essential to the legality of an exclusive hiring
agreement."
The Board then warned:
"If, in the operation of a hiring hall that comports with these
requirements and is therefore lawful on its face discriminatory
acts occur, they are, of course, violations of the statute, both
by the union which refers or refuses to refer on a discriminatory basis, and by the employer who has delegated the hiring
authority to the union. The employer is in pari delicto, and
is as responsible as the union for any deviation from the nondiscriminatory hiring hall procedure."
This decision heralded the most extensive reappraisal of collective
bargaining agreements since the Taft-Hartley Act was enacted. Fearing economic sanctions, both unions and employers set about to rewrite their hiring hall contracts.
On February 7, 1958, former National Labor Relations Board
General Counsel Jerome D. Fenton announced that during the period
prior to June 1, 1958, the full application of the Brown-Olds reimbursement remedy would be withheld in order to provide employers
and unions an opportunity voluntarily to bring their hiring arrangements into conformity with the new decision. 12 The termination date
'LId. at 897.
121n a letter sent to the Building and Construction Trades Dep't, AFL-CIO,
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for this administrative moratorium was subsequently changed to
September 1, 1958.
During that readjustment period and in the year that followed,
unions and employer groups sought guidance on contract changes.
Mr. Fenton in an address to the Associated General Contractors of
America, at Atlanta, Georgia, in October 1958, said that there is a
"multitude of questions that my office has received in the past few
months regarding the hiring hall decision." He continued: "I cannot even attempt to answer here even a sampling of those questions.
As Mark Twain once said, 'I was gratified to be able to answer
promptly, and I did. I said I didn't know.' The truth of the matter
is that, as to many of the current questions, I really don't know
what the Agency's considered answer will be."
From the questions propounded to Mr. Fenton, two grave overlying concerns of the unions came to light. The punitive nature of
the Brown-Olds decision caused Peter T. Schoemann, General President of the United Association of Journeymen Sc Apprentice Plumb13
ers 8c Pipefitters to state:
"This is the most punitive and drastic enforcement order ever
issued against a union by a Labor Board and, for that matter,
by any court. The Old Board never ordered a union to disgorge or reimburse all union dues and assessments that were
collected in its treasury. The Board's Order is not remedial as
the Act requires, and this Order in the Brown-Olds case is actually a punishment and a damage verdict against a local union.
If this present decisional policy continues, the Board could
bankrupt and financially cripple many local unions, and for
that matter, International Unions as well who operate under
National Agreements."
Feb. 7, 1958: "With this thought in mind, I would like to suggest that during
a period of three months, commencing March 1, 1958, employers and unions,
who are party to illegal hiring arrangements, vigorously undertake to correct
such arrangements by bringing them into compliance with the provisions of the
Labor Management Relations Act of 1947. If this is done, it may warrant the
disposition, without full application of the Brown-Olds reimbursement remedy,
of charges based upon illegal hiring arrangements which have been voluntarily
conformed to the provisions of the Act during the period prior to June 1, 1958.
It will also warrant my recommending to the Board during such period a similar
disposition of all cases currently pending or brought before the Board with respect
to such illegal hiring arrangements."
13In an intra-union communication dated Mar. 4, 1958, and distributed to all
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Mr. Schoemann's legal staff, in preparing an explanatory pamphlet for use by local unions, 4 pointed up in further alarm that the
Mountain Pacific decision must not be used to destroy the "craft
standards that have been established and maintained for over a halfcentury."
Organized labor, therefore, apprehensive over the possibility of
serious financial losses as a consequence of noncompliance with the
decision but fearful that unqualified compliance would destroy the
standards of the various trades, cautiously moved to develop hiring
arrangements that would satisfy both parties. Management and labor
generally agreed on the mechanism to follow in complying with the
law without destroying trade unions or hiring halls.
First, there would be a literal recital of the Mountain Pacific
safeguards. Contracts would contain, in the precise language of the
Board, nondiscriminatory clauses, rejection provisions, and bilateral
obligations to post the hiring hall provisions.
Second, a system for qualifying applicants would be established.
Carpenters, brickmasons, painters, and other craftsmen would have
to be classified, tested, and registered before being referred to a job.
The union worker would probably have no difficulty in proving his
skills, but the stranger and the nonunion worker applying to the
union hiring hall would have to prove his experience and his knowledge of the type of construction involved in the referral before being
sent out.
Third, seniority of one kind or another, whichever was more
expedient for the local industry, would be created. A simple rotation
system or an involved prior-experience scale would become a part
of the regulations of the hiring hall.
Fourth, an Employer-Employee Joint Committee, set up for the
purpose of overseeing the hiring hall and handling any grievances
of applicants, would be put into operation.
Having fashioned a plan for remodeling hiring halls, the Building
and Construction Trades Department of the AFL-CIO, through its
president, Richard J. Gray, propounded certain questions to Mr.
Fenton. Mr. Fenton in an unusual move commented in writing on
the scope and implications of the Mountain Pacific decision. These
inquiries and comments were incorporated in a pamphlet published
local unions of the United Association.
4

l UNITED

AssocIATION,

THE TAFT-HARTLEY

EXPLANATION

OF

HIRING

PRACTICES

NECESSARY

UNDER

ACr (1958).
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by the AFL-CIO. 5 These comments of Mr. Fenton, probably more
than the Board's decision itself, served to guide the drafting of contract language for the establishment of lawful hiring halls.
In regard to the matter of establishing an exclusive hiring hall
plan on a basis of residence, experience, qualifications, or past employment by contracting employers, Mr. Fenton stated broadly that
"viewed alone and apart from other considerations as, for example,
practice or custom, would not be unlawful in itself."
As to the question of establishing a seniority system based on a
rotation plan, Mr. Fenton commented: "A standard of referral based
upon recent employment with a contracting employer would in itself
appear to accord a hiring preference in no way governed by considerations of union membership." The same answer was given in
respect to the legality of an appeal procedure to an impartial board
by an applicant who believed himself discriminated against, a reasonable service fee to be charged to both union and nonunion employees,
and a seniority system based upon length of employment and skill.
Mr. Fenton emphasized that the legality of the hiring hall plan, "in
itself, and apart from any extrinsic factors," would not be affected
regardless of whether one or any number of standards were incorporated therein. He added:
"It must also be borne in mind, of course, that in subsequent
cases one or all of the standards might be deemed discriminatory even though on their face they appeared to be unrelated
to union membership or fealty. For example, it might be concluded that a standard based on past employment or experience
was in fact designed to give preference to union members because of the closed shop history of a particular employer or
industry."
Apparently Mr. Fenton was counseling his interrogators that any
one standard for the operation of a hiring hall might be lawful if
considered alone, but if considered on the basis of all the facts the
same standard might be valid in one case and invalid in another.
Plumbers and Pipefitters Local Union 719, of Broward County,
Florida, in agreement with the Associated Plumbing and Mechanical
Contractors of Broward County, Inc., devised a contract containing

15AFL-CIO,

BUILDING AND CONSTRUCTION TRADES DEP'T
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a hiring hall clause that combined several of the standards that Mr.
Fenton approved individually: 1
"Contractors shall only employ qualified Journeymen
Plumbers and Pipefitters. Journeymen Plumbers and Pipefitters shall be qualified for employment who have had at
least five (5) years actual practical working experience at the
Plumbing or Pipefitting trade as a Journeyman or Apprentice
in the building and construction industry and who either:
(A) Have successfully served an apprenticeship at the trade
under an apprenticeship program approved by the United
States Department of Labor, Bureau of Apprenticeship and
Training, or:
(B) Have had previous employment as a Journeyman
Plumber or Pipefitter with any Contractor signatory to this
Agreement and whose services have proved satisfactory, or:
(C) Have successfully passed any competency examination
that adequately tested the degree of skill and training necessary
to be a competent Journeyman Plumber or Pipefitter. Any
question as to what constitutes a 'competency' examination shall
be resolved by the Joint Committee hereinafter established."
This contract established a seniority system whereby employees
who have been employed by any contractor signatory to the agreement for 1200 hours during the prior two years will receive top
priority, and all others will be placed in secondary classification. The
selection of men is on a rotating basis, the top seniority list being
exhausted before resorting to the secondary list. The only exception
to this seniority listing is that requests for key men such as foremen,
specially skilled men, and employees who have recently worked for
the requesting contractor, will be honored without regard to the
worker's place in the list.
The recital of the Mountain Pacific safeguards and the establishment of a Joint Examining and Grievance Committee rounds out
this hiring hall clause.
The Mountain Pacific decision dealt with a contract that required
the employer to procure all of its men from the union hiring hall;
it was an exclusive referral system. Many hiring halls are nonexclusive, that is, the employer may call the union for workers but
161959 Joint Agreement, effective

July 15, 1959.
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hiring is also done at job site apart from union control. In regard
to the question of whether the Mountain Pacific decision will apply
to nonexclusive hiring halls, Mr. Fenton utterly confused the picture.
He first stated:
"The applicability of Mountain Pacific would appear to depend
on the particular and peculiar facts of each specific case, and
to turn, in the ultimate analysis, on whether the facts establish
the existence of an exclusive referral system within the meaning
of Mountain Pacific. It would appear that the applicability of
Mountain Pacific is not restricted to situations where the employer hires 100 percent on the basis of union referral, but
will be determined in light of the total hiring picture. If the
totality of the hiring picture establishes in a given case that
the basic objectives of Mountain Pacific are being thwarted,
then Mountain Pacific would appear to be applicable notwithstanding the fact that the employer does some hiring at the job
site. By the same token, if employees as a whole, whether union
or nonunion, have a significant and genuine opportunity to be
hired without union referral, then the fact that some employees
are hired upon the basis of the union referral would not in
itself appear to invoke the application of Mountain Pacific."
Then he concluded:
"In the latter situation, namely, where there is a non-exclusive
referral system, it would appear that the union is not free to
dispatch in a discriminatory manner, but is obligated to select
applicants for referral on a non-discriminatory basis. The fact
that the employer has delegated its hiring authority to the
union in part rather than in whole would not appear to free
the parties of their obligations under the Act nor permit the
union to exercise that authority exclusively for the benefit
of its own members."
An appeal of the Mountain Pacific decision is pending. There
is no doubt that this case presents some serious departures from prior
decisions, 17 which the courts may or may not consider sufficient to
17Board Member Abe Murdock, in dissenting from the majority in the Mountain Pacific case, discusses how in his opinion the majority decision ignored all
Board and court precedents. 119 N.L.R.B. 883, 887 (1957).
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invalidate the opinion. But Mr. Fenton's extension of the decision
in respect to nonexclusive hiring halls is one ramification of the
decision that in the opinion of this writer deserves reversal. When
an employer actually hires at job site and is not required by contract
or custom to use the union's hiring hall, there is nothing but Mr. Fenton's resolute pronouncement that requires the union to open its
doors to nonunion workers seeking employment. Mr. Fenton apparently ignores the fact that the Board declared certain hiring halls
illegal because they encouraged union membership. Obviously if
an employer hired seventy-five per cent of his work force at job site,
the union hiring hall would draw only faithful union adherents. The
nonunion man, and probably most of the union workers, would bypass the hiring hall in order to have a better chance to procure a job.
How under such conditions the operation of a union hiring hall for
union men only would encourage membership is more than Mr.
Fenton has chosen to explain. We might just as reasonably argue that
such a condition would actually discourage membership in a union
that could guarantee only twenty-five per cent of work on any job.
Nevertheless, unions are complying with this opinion in both exdusive and nonexclusive arrangements. But incorporated in some
agreements is a graceful savings clause that points up the hope of
its author and the uncertainty of this entire problem: s
"The above hiring provisions have been entered into in order
to comply with the Mountain Pacific doctrine of the National
Labor Relations Board. Upon any Board or Court decision
or administrative ruling modifying or changing the Mountain
Pacific doctrine, either party to this agreement shall have the
right to reopen negotiations pertaining to the hiring provisions by giving the other party thirty (30) days written
notice."
HIRING HALLS IN FLORIDA

Since hiring halls are not in themselves closed or union shops,
and since they are not essentially union security devices, unless they
are conducted in a discriminatory fashion, they are clearly not illegal per se. The State of Florida's open-shop laws' 9 prohibit only
IsSee UNrr

ASSOCIATION, op. cit. supra note 14, at 43.

19FLA. CONST. Deal. of Rights §12; FLA. STAT. §447 (1957).
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such devices as closed shops or union shops that discriminate against
nonunion workers. Therefore, where no such devices are actually
in existence, hiring halls are not illegal, unless they are conducted
in a discriminatory manner. There is no apparent difference between
the prohibitions contained in the federal laws and the prohibitions
of Florida's so-called right-to-work laws. In both instances the illegality of the hiring hall is in its discrimination and not in its mere
existence. It is concluded, therefore, that if a hiring hall in a Florida
contract were to contain safeguards against discrimination and were
operated nondiscriminatorily, it would be, as it traditionally has
been, an entirely lawful institution.
CONCLUSION

In the face of a serious attack on the legality of hiring halls, management and labor have at least temporarily solved the problem of
keeping this vital machinery operating without the imputation of
illegality because of deficient contract language. How permanent
this will be remains to be seen. Mr. Fenton would not have his
comments taken as authoritative, and he has expressed the caveat
that each hiring hall arrangement must be tested individually by the
20
general counsel or the Board:
"A word of caution is in order. These comments are not in
any sense advisory opinions or rulings nor are they binding
or authoritative determinations either by the Office of the
General Counsel or the Board. Furthermore, these comments
should not be considered by employers or unions or other
interested parties as approval or disapproval of any particular
form of lawful hiring arrangement. Whether employers and
unions should have any such arrangements at all or what
form such arrangements should take are matters which the
parties must decide for themselves through the collective
bargaining process."
This word of caution, therefore, leaves little doubt that the battle
for the survival of the hiring hall institution is not over. Congressional or judicial action is still needed to bring a greater measure
of peace and order to the construction industry than now exists. One
20AFL-CIO, op. cit. supra note 15, at 9.
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thing is certain, however: the hiring hall has created a bipartisanship
between management and labor that might profitably be used in
many other areas of common interest. Perhaps this will be so.*

*Editors'Note: This article was submitted before the enactment of the LaborManagement Reporting and Disclosure Act of 1959. Attention is called to section
705 (a) of this act, which added section 8 (f) to the National Labor Relations Act,
as amended. This addition shows a recognition by Congress of the peculiar problems in the construction industry concerning hiring halls, as pointed out by Mr.
Kaplan.
It should be particularly noted that section 705 (b) of the new act states that
section 8(f) does not authorize agreements that require membership in a labor
organization as a condition of employment in any state where such agreements
are prohibited by state law. The new section 8 (f), therefore, must be considered
in the light of Florida's right-to-work law. See section 12 of the Declaration of
Rights of the Florida Constitution.
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